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Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No AC/01/JSB/DIV-11/2020-21 dated 27.05.2020 issued by
Assistant Commissioner, Div-1l, Central Tax, Ahmedabad-South.
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M/s Rubicon Cables Industries, Plot No. C-1/89/6, Phase-l, Near Pushpak Estate Cross
Road, GIDC Vatva, Ahmedabad-382445. :
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

‘\(b) “In case of rebate of duty of excise on goods exported to any country or territory outside India of
4:2@1Rexcisable material used in the manufacture of the goods which are exported to any country or
Setritory outside India.
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(k)

(m

in case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)

Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved

" is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any

“nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.
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‘ Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
‘ Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory conditior: for

filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(Ixiv) amount determined under Section 11 D;
(Ixv)  amount of erroneous Cenvat Credit taken;
(Ixvi) amount payable under Rule 6 of the Cenvat Credit Rules.
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6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”

[l Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
w ,"~";‘»_.~fax_‘_Act,2017/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax(Compensation to
""ta’tés) Act,2017,may file an appeal before the appellate tribunal whenever it is constituted within three
c from the president or the state president enter office.




ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s. Rubicon
Cables Industries, Plot No. C-1/89/6, Phase-I, Near Pushpak Estate Cross
Road, GIDC Vatva, Ahmedabad-382445 (hereinafter referred as ‘the
 appellant’) against the Order-in-Original No. AC/01/1SB/Div-11/2020-21
dated 27.05.2020 (hereinafter referred as ‘the impugned Order’) passed
by the Assistant Commissioner, Central GST, Division-1I,

Commissionerate: Ahmedabad-South (hereinafter referred as ‘the

adjudicating authority’).

2 The facts of the case, in brief, are that the appellant was engaged in
the manufacture of excisable goods viz., Insulated Electrical/Electrical
;Flat/Round Cables of various sizes falling under CTHNo. 85442090 of the
Central Excise Tariff Act, 1985 and holding Central Excise Registration No.
AAPFRO313LEMO0O01. During the course of audit of M/s. Aroma Polymers, J-
598, Sitapur Industrial Area, Jaipur (hereinafter referred as ‘the principal
manufacturer’) by the officers of Central Excise, Audit, Jaipur, it was
observed that the PVC compound manufactured by the said principal
manufacturer, out of Plastic Waste & Scrap as principal raw material,
adding some additives viz. Plasticizers, Calcium Carbonate, CPW,
Stabilizers etc., were exempt from levy of Central Excise duty by virtue of
Notification No. 04/2006-CE dated 01.03.2006, as superseded by
Notification No. 12/2012-CE dated 17.03.2012. However, the said
principal manufacturer had cleared such finished gbods (PVC compound
}manufactured out of PVC Waste & Scrap) on payment of Central Excise
_duty, on their own, violating the provisions of Sub-Section 5 (1A) of the
Central Excise Act, 1944 which specified that “where an exemption under
sub-section (1) in respect of any excisable goods for whole of the duty of
excise leviable thereon has been granted absolutely, the manufacturer of

excisable goods shall not pay the duty of excise on such goods”.

2.1 The Central Excise, Audit Commissionerate, Jaipur intimated to the
adjudicating authority that the principal manufacturer had issued Invoice
No. AP/469/2013-14 dated 20.02.2014 in favour of the appellant on which
duty of Rs. 13,289/~ was paid by them. Further, it was informed to take
necessary action against the appellant, in case, they have availed Cenvat

Credit thereof, in terms of the CBEC Circular No. 940/01/2011-CX dated
14.01.2011 which is also reproduced below:
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bt Attention is invited to Board’s Circular No. 937/27/2010-CX
dated 26.11.10 issued from F.No. 52/1/2009-CX1 (Pt.), wherein based
on the opinion of the Law Ministry, it was clarified that in view of the
specific bar provided under sub-section (1A) of Section 5A of the
Central Excise Act, 1944, the manufacturer cannot opt to pay the duty
in respect of unconditionally fully exempted goods and he cannot avail

the CENVAT credit of the duty paid on inputs.

2; It is further clarified that in case the assesse pays any
amount as Excise duty on such exempted goods, the same cannot b2
allowed as "CENVAT Credit” to the ‘downstream units, as the amount
paid by the assesse cannot be termed as “duty of excise” under Rule 3

of the CENVAT Credit Rules, 2004.”

2.2 Accordingly, a Show Cause Notice under F.No. V.85/16-27/SCN-
Rubicon/2015-16 dated 02.11.2015 was issued to the appellant for
recovery of Cenvat Credit amount of Rs. 13, 289/- availed on the basis of
Invoice No. AP/469/2013-14 dated 20.02.2014, issued by the principal
manufacturer, alongwith interest leviable thereon under the provisions of
Rule 14 of Cenvat Credit Rules, 2004 read with Section 11A(4) of the
Central Excise Act, 1944, Penalty was also proposed under Rule 15 (2) of
the Cenvat Credit Rules, 2004 read with Section 11 AC (1) (c) of the
Central Excise Act, 1944, as amended vide the Finance Act, 2015.

2.3 Further, the adjudicating authority vide the impugned order
confirmed the demand of the Cenvat Credit of Rs. 13,289/-, alongwith
interest leviable thereon, against the appellant towards the Cenvat Credit
wrongly availed, in respect of Invoice No. AP/469/2013-14 dated
20.02.2014 issued by the principal manufacturer. A penalty of Rs.
13,289/- was also imposed under Rule 15 (2) of the Cenvat Credit Rules,
2004 read with Section 11 AC (1) (¢) of the Central Excise Act, 1944.

3x Being aggrieved with the impugned order, the appellant has filed the

present appeal mainly on the following grounds:

(i) It is beyond control of the appellant to ascertain the excisability
at the supplier end. There is no dispute about receipt of the
goods as well as its consumption in the manufacture of firal
product and the input was cleared from the end of the supplier

on payment of duty. Hence, the benefit of Cenvat Credit is not

deniable.
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(i) The Hon'ble CESTAT vide Final Order No. 51812-51814/2018
dated 07.05.2018 dismissed the appeal filed by the department
against the OIA bearing No. 259-270/ (SM)CE/JPR/2017 dated
16.10.2017 which is in favour of the principal manufacturer i.e.
M/s. Aroma Polymers, Jaipur. Therefore, the duty paid by the
said principal manufacturer is correct and as per law and
therefore, the Cenvat Credit taken on the basis of the invoice
issued by the principal manufacturer is legally correct, as per the
provisions of Central Excise Act, 1944.

(iii) The ground taken by the adjudicating authority is that the
department has accepted the Order No. 51812-51814/2018
dated 07.05.2018 passed by the Hon'ble Tribunal on monetéry
ground and its decision can not be considered as precedence to
the present case. This ground for confirming demand is not
proper and legal in as much as it is in violation of Judicial
discipline. They have relied upon the judgment of Hon'ble
Supreme Court in case of Kamlakshi Finance Corporation Ltd.
reported in [1991 (55) ELT 433 (5C)] 1n support of their

contention.

(iv) The appellant has also relied upon the following judgements:

1) Hon’ble High Court in the case of CCE, Chennai Vs. CEGAT [2006
(202) ELT 753 (Mad HC)]

2) Hon’ble Tribunal in the case of Neuland Laboratories Ltd. Vs.
Commissioner of Central Excise, Hyderabad-I [2015 (31 7)ELT

705]
3) Judgement in case reported at [2008 (228) ELT 466]

4, Personal hearing in the matter, through virtual mode, was held on
04.03.2021. Shri Naimesh Oza, Advocate, appeared on behalf of the

appellant. He re-iterated submissions made in the Appeal Memorandum.

5. I have carefully gone through the facts of the case, submissions
made in the Appeal Memorandum, and submissions made at the time of
personal hearing. I find that the issue to be decided in this case is whether
the Cenvat Credit is admissible in respect of the duty paid by the appellant
on receipt of the goods, cleared by the principal manufacturer on payment
of duty, which were otherwise exempt from payment of duty by virtue of
‘Notification No. 04/2006-CE dated  01.03.2006; as superseded by
Notification No. 12/2012-CE dated17.03.2012.
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5.1. On going thrdugh the facts of the case, it is observed that the
adjudicating authority has confirmed the demand against the appellant
towards wrongly availed Cenvat Credit vide the impugned order, on the
grounds that the input/raw materials received by the appellant under
Invoice No. AP/469/2013-14 dated 20.02.2014 were exempted from levy
of Central Excise duty at the time of clearance from the premise of
principal manufacturer, by virtue of Notification No. 04/2006-CE dated
01.03.2006, as superseded by Notification No. 12/2012-CE dated
17.03.2012. However, the said principal manufacturer had cleared such
goods on payment of Central Excise duty, on their own, violating the
provisions of Sub-Section 5 (1A) of the Central Excise Act, 1944 and
hence, such duty cannot be allowed as “Cenvat Credit” to the appellant, in

terms of clarification issued by CBEC vide Circular No. 940/01/2011-CX
dated 14.01.201 1

5.2 On perusal of the available records in the case, I also find that a
show cause notice dated 30.04.2015 was issued to the principal
manufacturer for demand and recovery of Rs. 32,06,456/- towards Cenvat
Credit wrongly availed on the inputs, on the ground that they cannot pay
Central Excise duty on their finished goods, which are exempted vide
Notification No. 4/2006-CE dated 01.03.2006 as amended vide
Notification No. 12/2012-CE dated 1708 2012 and: also, they are net
entitled for Cenvat Credit of the duty paid on the inputs, in terms of Rule
6 (1) of the Cenvat Credit Rules, 2004. Subsequently, the said demand
was also confirmed by the Additional Commissioner, Central Excise, Jaipur

vide OIO No. 121(CE)JP/2016-17 dated 27.03.2017.

5.3 Further, it is observed that the appeal filed by the principal
manufacturer against the abovementioned OIO No. 121 (CE) JP/2016-17
dated 27.03.2017 has been allowed by the Commissioner (Appeals),
Jaipur vide OIA No. 259 to 270 (SM)/CE/IPR/2017 dated 09.10.2017. As
per Para-6 of the said OIA, the Commissioner (Appeals), Jaipur held that:

w6, I take up the first issue that is whether the Notification No. 4/2006-
CE dated 01.03.2006 as amended by Notification No. 12/2012-CE dated
01.03.2012 (Sr.No. 147 and 148 of the table) is a conditional one or not.
................................. Therefore, I find force in the pleas of the appellant arid
find that the subject Notifications does not grant unconditional exempticn
as such the contention of the Revenue pased on amended Section 5A

(1A) of the Central Excise Act, 1944 is not acceptable that the appellant
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could not pay the duty on the goods in dispute and was not entitled for
cenvat credit. Contrary to this, I find that since the subject Notification
was conditional hence it was optional for the appellant to pay duty and to
avail cenvat credit on inputs or to avail exemption and not to pay duty on

their subject final products.”

Further, I also find that the appeal filed by the department before
Hon’ble CESTAT, against the abovementioned OIA dated 27.03.2017, has
also been dismissed by Hon’ble CESTAT vide Final Order No. 51812-
51814/2018 dated 07.05.2018. Further, as per the details mentioned in
Para-19.3 of the impugned order, the decision of the Tribunal dated
07.05.2018 has also been accepted by the department on monetary

grounds.

6. Accordingly, as per the facts available on record, I find that the
issue of the legality of payment of duty by the principal manufacturer has
attained finality and found to be correct in view of the relevant provisions
of law and hence, availment of cenvat credit by the downstream units,

such as the appellant, is also legally correct in terms of the provisions of

the Cenvat Credit Rules, 2004,

6.1 Further, I also find that the CBEC vide Circular No. 1014/2/2016-CX
dated 01.02.2016 also clarified that:

"5 Show Cause Notice denying Cenvat Credit of CVD paid voluntarily by
the importers at the time of import is not warranted. It is well settled
position in law that a buyer may avail Cenvat Credit, if supplier has paid
duty. In this regard, following case law may be referred- (i) CCE Vs.
CEGAT [2006 (202) ELT 753 (Mad HC DB)] (ii) CCE Vs. Ranbaxy Labs
Ltd. [2006 (203) ELT 213 (P&H HC DB)] (iii) Commissioner of Central
Excise, Chennai-I Vs. CEGAT, Chennai [2006 (202) ELT 753 (Mad.)].

Credit is accordingly inadmissible for duty paid voluntarily.”

6.2 1 also find that Hon'ble CESTAT, Ahmedabad, in the case of Shakun
Polymers Ltd. Vs. CCE &Cus., Daman reported at [2009 (241) ELT 250

(Tri.Ahmd) ] held that:

ws  After hearing both the sides, I find that the Notification is a
conditional Notification and it was the option of the supplier to avail or
not to avail the same. In any Case, the assessments have already been
made at the supplier’s end accepting duty payment by him and cannot be
re-opened at the appellant’s end. Admittedly, duty stands paid by the
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suppliers, in which case the appellants would be entitled to avail the
credit on the same. <

7 In view of the discussion made above, it is observed in the present
case that the issue of payment of duty by the supplier i.e. principal
‘manufacturer has already attained finality, as to be correct, in view of the
relevant provisions of law and accordingly, the assessments have already
been finalized at the supplier's end accepting duty payment by him.
Accordingly, I find that the Cenvat Credit availed by the appellant on the
goods purchased and received from the principal buyer, under Invoice No.
AP/469/2013-14 dated 20.02.2014 s legally correct and hence, the
impugned order passed by the adjudicating authority confirming the
demand of Rs. 13,289/- towards wrongly availed Cenvat Credit is not
sustainable, in the eyes of law. Further, when the Cenvat Credit taken i_s

taken correctly as per the law, question of demand of interest and penalty

does not arise.

8. Accordingly, the impugned order passed by the adjudicating
authority is set aside and allowed the appeal filed by the appellant.

9. sriamal g1 s @l 1T Srdiel T FIueR JuRiad aiie ¥ b S &

The appeals filed by the appellant stand disposed off in above terms.

%f¢ K
"Akhilesh IZumarB

Commissioner (Appeals)

Attested

,BQU;C)@/? :
/,——-)
(M.P.Sisodiya)
Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST :
M/s.Rubicon Cables Industries,
Plot No. C-1/89/6, Phase-I,

Nr. Pushpak Estate Cross Road,
GIDC, Vatva,
Ahmedabad-382445
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Copy to:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Principal Commissioner, CGST, Ahmedabad-South.
3. The Assistant Commissioner, Central GST, Division-II, Ahmedabad-
South.
4. The Assistant Commissioner, CGST (System), HQ, Ahmedabad-
South.
+~5. Guard file.
6. P.A. File

b
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